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EDITORIAL NOTES. 





WE HAVE learned by experience never to take the report of any 
law suit from a daily paper, but we did think it was safe enough 
to take from the London Daily Telegraph a statement that Colon- 
ial Barristers had been admitted to the English courts on equal 
terms with their English brethren, and to quote.a part of a long 
editorial on the subject; but now we are taken to task by Pwmp 
Court which says: ‘‘Our usually accurate contemporary, THE 
New JeRsEY Law JOURNAL, has committed the mistake of taking 
‘its law from the daily papers, and has fallen into a grievous blun- 
der,’ and then after citing our remarks and the quotation from 
the Daily Telegraph, Pump Court says: ‘‘It is not true that 
Colonial Barristers have been admitted to practice in our London 
Courts. All that has been done is the exercise ofa right that has 
always existed. In appeals before the Judicial Committee of the 
Privy Council, which is our tribunal for hearing appeals from the 
Colonies, a lawyer from the particular Colony whence the case 
comes is allowed, if it is wished, to appear in that case, but in no 
case from any other Colony, and in no other Court. This right 
has always existed, though obviously it is seldom worth while to 
exercise it.”’ 

We find the American Law Review for September-October has 
quoted the same article from the Daily Telegraph. 





EveryBopy is familiar with the kerosene lamp which burns 
without a chimney and has a porcelain shade resting upon a glass 
holder. This was the subject of a patent case recently decided in 
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New Jersey. It was contended that the combination of the shade 
and holder in such a manner as to dispense with the use of a chim- 
ney was nothing more than a modification of an old invention by 
which the chimney was provided with a metalic cap. This cap, it 
was insisted, was gradually developed into a shade, and the chim- 
ney was reduced step by step until it became the holder. This ar- 
gument was not noticed by the judge in his decision but he held 
the patent was good and that the reissue was also good, and then 
discussed the question whether the manufacture and sale of the 
glass holder alone was an infringement of the patent for the com- 
bination of the holder and shade. He held that it was, foras- 
much as the holder was useless without the shade, and the sale of 
it necessarily involved a proposition to others to cooperate in using 
the combination, so that the defendants were active parties to the 
whole infringement, consenting and acting to that end, manufac- 
turing and selling for that purpose. He cited Wallace v. Holmes, 
5 Fisher 37; Turrell v. Spaeth, 8 O. G. 986; Saxe v. Hammond 1 Ban. 
& A. 652; Bowker v. Dows, 3 Ban. & A. 518 and Richardson v. 
Noyes, 10 O. G. 507. The case was Schneider v. Pountney, 21 


Fed. Rep. 399. 





In Hendryz v. Fitzpatrick, U. 8. Circuit Court Dist. Mass., 19 
Cent. Law Jour. 269, it was held that an order upon a defendant 
in a patent suit to pay certain fees and damages is not in the 
nature of a fine in a criminal case and a commitment for disobe- 
dience to such an order is not for criminal contempt, but is impris- 
onment for debt, from which he may be discharged under the poor 
debtors’ law. 

Lowell, J., said: The original order was an interlocutory civil 
order for the benefit of the plaintiffs; and the commitment was for 
failure to pay the money, not for the original contempt. While, 
therefore, the imprisonment may not have been strictly and tech- 
nically within our poor debtor law (Rev. Stats. § 991), which, how- 
ever, we think it was, yet it should, at all events, be governed by 
similar rules. It was made in this way, because the master found 
- that the contempt was not wilful, and I thought that no punish- 
ment was necessary. 

The process of contempt has two distinct functions—one, crim- 
inal, to punish disobedience; the other, civil and remedial, to en- 
force a decree of the court and indemnify private persons. In 
patent causes it has been usual to combine the two, and to order 
punishment if it is thought proper, or indemnity to the plaintiff, 
if that is all that justice requires, or both. Re Mullee, 7 Blatchf, 
23; Doubleday v. Sherman, 8 Ib. 45; Shillinger v. Gunther, 14 Ib. 
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152; Phillips v. Detroit, 3 Ban. & A. 150; Dunks v. Grey, 3 Fed. 
Rep. 862; Searls v. Worden, 13 Ib. 716; Matthews v. Spangen- 
berg, 15 Ib. 813. Weare aware that it was, at one time, the 
opinion of Judge Blatchford that asum of money ordered to be 
paid to a plaintiff in a cause of this kind was a criminal fine, 
which could only be remitted by a pardon, but we are of opinion 
that such a fine for the benefit of a private person can not be re- 
mitted by the president, and is a debt of civil nature, and that 
Judge Blatchford has so treated it in the latest case which has 
come before him. His first opinion is stated in Mullee’s case, 7 
Blatchf. 23, and Fischer v. Hayes, 6 Fed. Rep. 63; but when the 
latter case came before the supreme court, they expressed a sig- 
nificant doubt whether the order to pay money for the use of the 
plaintiff was not an interlocutory decree in a civil cause; Hayes v. 
Fischer, 102 U. 8. 121; and when the case came back Judge Blatch- 
ford admitted the defendants to bail, Fischer v. Hayes, 7 Fed. 
Rep. 96, which he could not have done if the judgmentwere crim- 
inal in its nature. The doubt of the supreme court might well 
have been even more strongly expressed, An order upon a default- 
ing trustee, assignee in bankruptcy or other person subject to ac- 
count to pay money into court, is civil, and may be waived by the 
party adversely interested, and is a debt to which a bankrupt law, 
discharging the debt, and an insolvent law, discharging the per- 
gon, are applicable. See Baker’s case, 2 Strange 1152, Hz parte 
Parker, 3 Ves. 554, and the decisions hereinafter cited. 

A similar conclusion was reached by Vice Chancellor Van Fleet 
in Jackson v. Dempsey, /n ve Fitch, 4 N. J. L. J. 2. 


In Dodd v. Jones, Supreme Judicial Court of Mass., June 26, 
1884, in an action of contract to recover for the non-assignment of 
a fire insurance policy, it was held that the measure of damages 
for breach thereof is only that amount necessary to procure a 
policy for the remainder of the time it had to run, not the value 
«of the house, which burned down while the promissee, awaiting 
the fulfillment of the contract, neglected to insure. 

The court said that the agreement was not a contract of insur- 
ance, but a contract for the sale of the policy ; that the damages 
resulting from the burning of the building were not the direct and 
natural consequences of the breach of the defendant’s contract, 
and could not have been contemplated by the parties included in 
it; that the natural consequence of the failure of the defendant 
to perform his contract would be that the plaintiff would procure 
another policy of insurance, and that the Jaw will not permit her 
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to throw the loss, resulting from a damage to herself upon another 


arising from causes for which the latter is responsible, and which 
she by the exercise of common prudence might have prevented. 





In Jrons v. Manufacturers’ National Bank, U. 8. Circuit Court, 
N. D. Illinois, 19 Central Law Journal 310, it was held that the 
contingent liability of a shareholder of a national bank is to be 
construed as a contract obligation and not as a penalty, and that it 
survives against the representatives of his estate. The court said 
it was the intention of the act to make this liability a guaranty 
fund, so to speak, in case the property of the bank became insuf- 
ficient to pay its debts, and that whoever became a shareholder 
assumed this liability as an element of his contract, and the court 
distinguishes the case from those which had been decided under 
certain state statutes under which it was held that the stock- 
holder’s liability was in the nature of a penalty for some violation 
of the provisions of the act regulating the affairs of the corporation. 


THE MECHANICS’ LIEN LAW 


° * 


The mechanics’ lien law was made a little less unjust by the 
amendment of last winter requiring mortgagees to be served with 
summons before they could be cut off by a sale, but the practice 
under the amended act makes it more apparent than ever that a 
suit in the form of an action at law is not well adapted to enforcing 
the lien. Under the original act a common action between two 
parties was combined with a proceeding im rem without reference 
to the parties really interested. There was a party defendant to 
the proceeding iz rem, but he was not necessarily the person really 
interested in the property. ‘he owner is madea defendant, but 
it has been held that it is the owner at the time of the filing of the 
lien, and not at the time of the commencement of the suit, and the 
title which is conveyed by the sale may be the title of still another 
person, the owner at the time the work was begun. Chief Justice 
Green was probably right in his dissenting opinion in Edwards v. 
Derrickson, 4 Dutch. 39, when he insisted that the owner to be 
named in the summons was intended to be the owner whose title 
was to beconveyed. The majority of the Supreme Court and after- 
wards the Court of Errors were controlled by the sense of the in- 
justice of cutting off subsequent owners without notice, but in order 
to be consistent they would have to go further and require the suit 
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‘to be brought against the owner at the time of the commencement 
of the suit. This, they admitted, and the Chief Justice proved, 
could not be done. The truth is that the act was not drawn with 
reference to notice to the persons whose rights were to be cut off. 
No provision was made for this case of a change of ownership: 
and no attempt was made to give notices to encumbrances whose 
rights would be cut off. 

Now, however, the injustice of this has become so great that the 
legislature has been compelled to provide that mortgagees, at least, 
should have notice, and the result is that a common law action 
adapted to only two parties is loaded down with collateral defend- 
ants, and while mortgagees receive no notice of the suit, the actual 
owner who has bought the property after the filing of the claim 
may receive no notice, and judgment creditors have no standing 
in court at all. The suit ought to be framed on one theory or an- 
other, and not on a combination of two or three. The,common law 
form is insufficient and necessarily involves a combination with 
Others and the effect of this we have seen in the present act. The 
proceeding im rem is simple and intelligible, but too summary. 
The best form is that of a bill in equity to ascertain the debt, fore- 
close subject rights and marshal the proceeds among the various 
parties interested. It is almost analogous to the foreclosure of a 
mortgage. The difference is that the debt is not easily ascertained 
and is subject to many defences which ought to be tried before a 
jury. It would be impracticable to take the jurisdiction from the 
Circuit Court to the Court of Chancery and there may be difficulty 
in giving equitable powers to the Circuit Court, but there can be no ob- 
jection to changing the form of the proceedings so that all persons 
interested should receive notice, that the issues might be tried and 
that the proceeds should be properly distributed. Proceedings 
like those of a Court of Equity could be adopted for the Circuit 
court without conferring on it any new jurisdiction. It would 
merely enable it to do well what it does badly now. 

Weare not prepared to submit any definite plan but we would 
like to suggest that the lien should state the name of the builder, 
the time of the commencement of the building, and the name of the 
owner at that time and the owner that is, whose estate is to becon- 
veyed, that after that and within certain. time shorter than is now 
allowed a petition should be filed in the Circuit Court setting forth 
the debt, the name of the builder, the time of the commencement 
of the building, the name of the owner at that time and of all sub- 
sequent owners, and of all subsequent encumbrancers and 
of all lien claimants whose claims are on file. Upon this 
a summons or subpcena might be issued to be served, either 
actually or by publication and mailing on all the parties, 
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directing them to answer within a certain time. Each defendant 
should be at liberty to deny the debt, and the owners and encum- 
brancers might also deny the lien. Upon the answers being filed a: 
trial by jury might be had upon the question whether the debt ex- 
isted or not and also upon the question of the existence of the lien. 
Both these questions are tried now and between several parties,. 
and the practice would be substantially the same under the differ- 


ent forms of pleadings. Judgment might then be entered for or’ 
against the builder generally and the courts could declare whether’ 


or not the judgment was a lien on the land oron any interest there- 
in and if so what interest and how the proceeds of the sale should 
be distributed. The execution would then convey a definite title,. 
the practice would be clear of technicalities, the enforcement of 
a mechanics’ lien would be simple and effective, no one would be 
cut off without notice and just claims would not be defeated by. 
reason of some trivial defect in the proceedings. Ep. 


SHIPWRECKS AND THE LAW. 


The prosecution of the survivors of the yacht Mignonette for 
manslaughter in hastening the death of the boy Parker in order to 
obtain food for themselves, has been much discussed in the news- 
papers both English and American. The case has been compared 
with the case put by Bacon and referred to by Blackstone of two: 
men clinging to a floating plank which is not able to support them 
both, but we have seen no reference to the actual case of the ship- 
wreck of the William Brown, in which one of the erew was tried. 
for manslaughter before the Circuit Court of the United States in 
Philadelphia, in April 1842. The case was United States v. 
Holmes, 1 Wallace, Jr., 1. Public interest was intensely excited 
at the time over the trial, and-it was not only fully reported for 
the press, but a graphic account of it was also preserved in the Re- 
ports of Mr. Wallace. These volumes are not to be found in every 
library, and it may be interesting now, in view of this prosecution 
in England, to recall the chief facts of the case and refer to the: 
judge’s ruling. But first a few words about the late English case. 

The Mignonette was a small yacht which was sailing from 
England to Australia. She was swamped by a heavy sea in the: 
South Atlantic. She sank and the crew of five persons got into an 
open boat, with a few cans of preserved food which proved to be 
turnips. On these and one small turtle, which was washed on 
board, they subsisted for ten days. They were nearly starved 
and a young man named Parker was dying from exhaustion, 
when Douglas, one of the men, hastened his death by bleeding: 
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him, and then they preserved their lives for nineteen days more 
by feeding on his flesh. They were then picked up after they had 
drifted nearly a thousand miles. They were brought to England. 
They told exactly what they had done, and Douglas was arrested 
and is to be tried for manslaughter. His plea is justifiable hom- 
icide in self defence. 

The case of the William Brown differs from this in the very 
point upon which the decision turned. In the case of the Mignon- 
ette there were no passengers. The victim as well as the the sur- 
vivors were all alike members of the crew. The William Brown 
had on board seventeen of a crew and sixty-five passengers. On 
the 19th of April, 1841, while bound from Liverpool to Philadel- 
phia, when distant about two hundred and fifty miles from Cape 
Race, she struck an iceberg and sank rapidly. The captain, 
second mate, seven of the crew and one passenger got into the 
jolly boat. The entire remainder of the crew and thiry-two pas- 
sengers got into the long boat. The ship went down with all the 
rest of the passengers. The long boat was heavily loaded; the 
gunwale was within five to twelve inches of the water; the people 
were all huddled together in the bottom; a little irregularity in 
the stowage would have capsized her; if she had struck a piece of 
ice she would have gone down; the witnesses said that in a ‘‘mod- 
erate blow’? she would not have supported half her company; 
the chances of living were much against her. She did survive, 
howeyer, as she was, for twenty-four hours. In the second night, 
Tuesday night, the wind freshened, the sea grew heavier and once, 
or oftener, the waves splashed over the bow. ‘The captain before 
he parted with the long boat told the crew to obey the orders of the 
mate as if they were his own, the mate told the captain that the long 
boat was unmanageable, and unless the captain would take some of 
the long boat’s passengers it would be necessary to vast lots and throw 
some overboard. ‘‘I know what you mean,”’ or, as stated by one 
witness, ‘*I know what you'll have to do,” said the captain. 
*¢ Don’t speak of that now. Let it be the last resort.’”’ About 
ten o’clock on Tuesday night, it being then dark and the rain fall- 
ing heavily, the sea somewhat freshening and the boat having con- 
siderable water in it, the mate, who had been baling for some 
time, gave it up, exclaiming ‘‘This work won’t do. Help me, God! 
Men, go to work!’’ Some of the passengers cried out about the 
same time, ‘* The boat is sinking. The plug is out. God have 
mercy on our poor souls.”? ‘The defendant, Holmes, and the crew 
did not proceed on this order, and after a while the mate exclaimed 
again, ‘‘Men, you must go to work, or we shall all perish.” 
They then went to work and threw out before they ended fourteen 
male passengers and also, it was said, two women. The mate 
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directed the crew not to part man and wife, and not to throw over 
any women. There was no other principle of selection. There 
was no evidence of combination among the crew. No lots were 
cast, nor had the passengers at any time been informed or consulted 
as to what was now done. Not one member of the crew was 
thrown overboard. One Askin, for the manslaughter of whom 
Holmes was indicted, suggested drawing lots and struggled vio- 
lently when he was put out, yet the boat did not sink. The next 
morning the weather cleared and the boat was picked up, and 
all who had not been thrown over were saved. 

The character of Holmes was spoken of by the witnesses in the 
highest terms. His conduct in the boat had been kind, self-sac- 
rificing, and generous. ‘‘ He was the only one of the passengers 
and crew whose hopes did not finally sink into prostration.’’ He 
was the first to descry the vessel which took them up, and by his 
exertions the ship was made to see and finally to save them. 

He was indicted in Philadelphia in the U. 8.Cireuit Court for man- 
slaughter on the high seas and was tried before Mr. Justice Bald- 
win and a jury on April 13, 1842. The prosecution was conducted 
by Mr. Wm. M. Meredith, the U. 8. District Attorney, Mr. Dal- 
las and Mr. O. Hopkinson; and the defence by Mr. David Paul 
Brown, Mr. Hazlehurst and Mr. Armstrong. The trial lasted four 
das, and on April 22d Judge Baldwin charged the jury. He told 
them that homicide might be justified by necessity, but that before 
the necessity could arise all ordinary means of self-preservation 
must be exhausted ; the peril must be instant and overwhelming. 
He said that if two persons should by accident, not attributable to 
either, be placed in a situation where both cannot survive, neither 
is bound to save the others life by sacrificing his own ; nor would 
either commit a crime in saving his own life in a struggle for the 
only means of safety ; but that in applying this principle we must 
look not only to the jeopardy in which the parties are but also to 
the relations in which they stand. A passenger stands in a differ- 
ent position from the officers and seamen. They owe a duty to 
him. They are bound to incur hazard for his safety. This is true 
in an vpen boat as well as on the ship. ‘‘The captain, indeed, and 
enough seamen to navigate the boat must be preserved, for except 
this abide in the ship all will perish ; but if there be more seamen 
than are necessary to manage the boat the supernumerary sailors 
have no right to sacrifice the passengers. While we admit that 
sailor and sailor may lawfully struggle with each other for the 
plank which can save but one, we think that if the passenger is on 
the plank even the law of necessity justifies not the sailor who 
takes it from him. 

If the danger is obvious but not immediate, some mode of selec 
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tion should be fixed by which those standing in equal relations 
should have an equal chance of life. There is no mode fixed by 
law, but casting lots has been commended by writers and has been 
adopted by custom as the fairest mode. Such a selection will pre- 
vent violence and conflict. It is not enough that the defendant be- 
lieved it was necessary to sacrifice the passengers, nor that he was 
ordered by the mate. The jury must judge the necessity, and the 
command of the mate, if unlawful, was no justification. 

The jury, after deliberating for sixteen hours, brought in a ver- 
dict of guilty, recommending the prisoner to mercy. 

A rule was obtained to show cause why a new trial should not 
be granted, and this was argued on May 7th, but the court on May 
12th discharged the rule saying: ‘‘ The sailor’s duty is the protec- 
tion of the persons intrusted to his care, not their sacrifice ; a duty, 
we must again declare our opinion, that rests on him in every 
emergency of his calling; and from which it would be senseless, 
indeed, to absolve him exactly at those times when the obligation 
is most needed.”’ 

The prisoner was sentenced to six months imprisonment at hard 
labor and to pay a fine of twenty dollars. The fine was remitted 
but President Tyler refused to grant a pardon. 


IS THE DEED OF AN INFANT FEME COVERT, DULY EXE- 
CUTED WITH HER HUSBAND, IN NEW JERSEY, 
VOID, OR ONLY VOIDABLE IN LAW ? 


Both coverture and infancy have been subject at common law to 
certain disabilities in conveying lands. The unity of husband and 
wife was such that she became powerless to dispose of her lands, 
or even to enjoy the uncontrolled use of them while her husband 
was living. But necessity is fertile of expedients; and long be- 
fore the law authorized a married woman to bar her dower in her 
husband’s land, or to join with her husband in conveying her own 
land by a deed as is now done, the English jurists and lawyers de- 
vised a mode of assurance of title known at common law as Fines 
and Recoveries, in which by a legal fiction somewhat resembling 
our original action of ejectment, a feme covert could, under the 
supposed protection of a court, effect an assurance of her land, and 
divest herself of all title to the same. 

As the mode of conveying by the English law of Fines and Re- 
coveries has never been resorted to in New Jersey, though the law 
was not repealed until 1799, it is pertinent to our question to trace the 
history of the conveyance of land by deeds in the colonial period, 
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and since, especially prior to the act of abolishing fines in England. 

In the Charter or Fundamental Laws of West New Jersey (The 
Grants and Concessions) Chapter XIII, it was conceded, that, ‘*AlI 
conveyances of land, house or houses, from man to man, and all 
assignments, mortgages, bonds, specialties, and all leases of land, 
house, &c., executed in West New Jersey, shall be first acknowl- 
edged by the grantor, assignor and obligor, before the commission- 
er, who shall certify or attest the acknowledgment by endorsement 
thereon, and recorded or registered within three months, and shall 
be as good and effectual for transferring or passing estates in land, 
&c.,—as if delivery and seizin were executed of the same.’’ These 
concessions were dated in 1676. The legislation of the colony con- 
formed to this fundamental law: for under the government of the 
24 Proprietors, the General Assembly passed a ‘‘ Bill for the Gen- 
eral Laws of the Province of East New Jersey in the 35th year of 
the Reign of King Charles II, (1682), in which it was enacted, 
‘*That no estate of a feme covert shall be sold or conveyed but by 
deed acknowledged by her in the court of common right—the wo 
man being secretly examined if she do it freely, withont threat or 
compulsion of her husband.’’ See Leaming and Spicer’s Laws 235, 
sec. 19. 

In 1698, 10th William III, a similar act was passed by the Gen- 
eral Assembly, declaring what are the rights and privileges of his 
Majesty’s subjects inhabiting within the province of East New Jer- 
sey, and enacting, ‘‘ That no estate of a, feme covert shall be sold or 
conveyed, but by deed acknowledged by her before a judge or jus- 
tice of some court of record within this province—the woman being 
secretly examined if she freely doth it without threats or compul- 
sion of her husband.’’ Leaming and Spicer’s Laws 371. 

These laws remained in force and untouched until 1743; and it 
will be perceived that there was no discrimination made in them in 
favor of adult feme coverts to the exclusion of infant feme coverts. 
So that while in England fines could be levied upon the estates of 
infants and of infant feme coverts though voidable, here in the 
province of New Jersey, the laws substituting deeds duly acknowl- 
edged in lieu of fines and recoveries, did not preclude infants and 
infant feme coverts from availing themselves of the use of deeds 
as adults and adult feme coverts could use them, but of course with 
the disability of infancy still adhering as at common Jaw, with the 
right of the infant to avoid or confirm the deed of such infant. 

Touching the nature of deeds by infants in cases not affected by 
the disability of coverture there is a general uniformity in the laws 
of England and of this country. Most of the acts of an infant are 
voidable only, and not absolutely void ; but he must be allowed 
when he attains maturity, the privilege to affirm or avoid, in his 





DEED OF INFANT FEME COVERT. 331 


discretion, his contracts made in his infancy. Yet the line distin- 
guishing between void and voidable contracts, and what acts of 
disaffirmance are required to validate and what of disaffirmance to 
avoid, is not without contradiction. 2 Kent. 234. 

Bingham in his Treatise on Infancy, p. 33, holds that ‘‘ When 
acts of the infant are capable of being ratified they are voidable, 
and those that cannot be, are void.’?’ ‘*‘ When the act done is for 
the benefit of the infant it shall not be considered void, but he shall 
have his election when he comes of age to affirm oravoid it; and if 
a minor make a feoffment this has always been held voidable only, 
for it passed by delivery ; 3 Bur. 1804.”’ There is no contract exe- 
cuted or executory but what is avoidable only if the contract has 
taken effect by delivery, except in case of delegated powers; Reeve’s 
Dom. Rel. 254. | 

* Blackstone, vol. 11, p. 291, in his Commentaries, says: ‘‘ Infants 
are not totally disabled either to convey or purchase, but swb modo 
only. For their conveyances and purchases are voidable but not 
actually void.’’ To thesame effect, 2 Washburn on Real Estate 
559, adopting the case of Zouch v. Parsons, 3 Bur. 1724. 

In Wilmot’s opinion, (note2) Lord Mansfield is quoted to have 
said: ‘‘That infantsare not bound by their agreements was never held 
anywhere in the world. By our law some bind absolutely, some 
are void, some are voidable. If the transaction was fair, a bargain 
and sale of lands by aninfant for necessaries would be good. If an 
infant pays money with his own hand, without a valuable consid- 
eration, he cannot get it back again; if he receives rents he cannot 
demand them again when of age.’’ By the common law if an infant 
was permitted to levy a fine, and that fine was not reversed during 
his minority, it must forever afterwards stand good ; 9 Vin. Ab. 
387 ; 1 Cruise on Fines 121 ; Sheppard’s Touchstone p. 6-7. 

A leading case on this subject in this country is that of Tucker, 
et al., v. Moreland, in the Supreme Court of the United States re- 
ported in 10 Peters 59-79, which in connection with Vasse v. 
Smith, 6 Cranch 226, is also published in American Leading Cases, 
vol. 1, 230-267, with full notes subjoined by Hare and Wallace, cov- 
ering 20 pages. In these notes are collated a large number of 
judicial decisions bearing upon the text cases, to which the reader 
is referred, instead of repeating them in this paper. 

In this leading case of Tucker v. Moreland, Justice Story, in an 
elaborate opinion, recognized the case of Zouch v. Parsons as 
authority, and approved of the American decisions as stated by 
Chancellor Kent in favor of construing the contracts of infants gen- 
erally to be voidable only and not void, and subject to their elec- 
tion when they become of age either to affirm or disallow them. 

The principal question before the court was whether a convey 
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ance of land, made by Barry before he was 21 years uf age to 
Wallack, was voidable and not void, and whether a subsequent 
deed for the same land by him after he became of lawful age to his 
mother, was such a disaflirmance of the former one as to avoid it. 
The court held that it was voidable only, and that the execution of 
the second deed was a legal disaffirmance of the first, and further 
declared that ‘‘a mere recognition of a conveyance by an infant 
does not confirm it ; the act of confirmation should establish an in- 
tention to confirm it, with knowledge that it was voidable.”’ 

It is not my object to show fully how such voidable deeds may 
be avoided, nor by whom. The mode of avoidance is multiform. 
In some instances a long silence after coming of age is held equiva- 
lent to an affirmance ; in others some positive act of disaffirmance 
is required or the deed will stand good. Where they have the form 
of deed they are not void but:stand, unless disaffirmed: 4 Cruige 
Real Estate, p. 15. The infant after becoming of age, if alive, only 
can avoid the deed made in his infancy. If he is dead his 
legal representatives or heirs at law can affirm or avoid; 2 Kent. 
237; Oliver, et al., v. Houdlet, 13 Mass. 237; Roberts v. Wiggins, 
1 N. H. 73; Hussy v. Jewell, 9 Mass. 100; Parker v. Baker, 1 
Clarke’s Chancery 136. In Holmes v. Block, 8 Taunt., it was held 
that an infant must give notice in a reasonable time after coming of 
age, of his disaffirmance of his deed or he will be bound. In 
Haynes v. Bennett, Sup. Court of Michigan, Mar. 4, 1884, it was 
held that ‘‘a minor, upon attaining his majority, to disaffirm his 
conveyance need not make a re-entry; a new deed entitles the 
grantee therein to maintain ejectment against the former grantee ; 
Central L Journal, vol, 18, No. 15. 

In the state of New Jersey the same legal principle has been 
adopted: that the deeds of infants are voidable, not void. ‘The in- 
fant, after coming of age, may confirm his deed by acts which are 
accompanied with knowledge of its invalidity ; Owens v. Owens, 8 
C. E. Green 60 ; Eaton v. Eaton, 8 Vroom 108; Williams v. Mabee, 
3 Halst. Ch. 500; Faley v. Woodburn, 2 Stockt. 96; Van Doren v. 
Everitt, 2 South. 462. 

I have thus presented the mode by which the disability of cover- 
ture may be avoided, and the wife may convey her real estate and 
bar her dower ; and also how the disability of infancy may, in some 
cases, be avoided in conveying real estate. But the question pro- 
posed does not relate to either of these disabilities singly, but to 
that of infancy and coverture combined in the same person. We 


now advance to that question. Jno. F. HAGEMAN. 
Princeton, N. J. 
[ Zo be Continued. | 





“AMERICAN INSTITUTIONS AND LAWS.” 


This was the title of the annual address before the American 
Bar Association delivered this year by Judge Dillon. 

The purpose of his address was to attempt a survey, — 
brief, of the general nature of our system of laws, and its practi- 
cal workings with a view to see how far it is consonant with our 
political institutions and adapted to the temper and wants of our 
people, and with the further view to see how far it deserves on the 
one hand the eulogies so often pronounced upon it, or on the other 
the complaints so frequently made against it. 

He said that the great fact which meets our view as we approach 
this subject is that the common law, in its broader sense, underlies 
the whole system of American jurisprudence. Heargued that the 
common law is pervaded by a spirit of freedom which distinguishes 
it from all other systems and peculiarly adapts it to the institutions 
of a self-governed people. 

He said the most destructive feature of the common law is the 
rule of judicial precedent, and then discussed briefly and very 
sensibly the subject of codification, and suggested the limits within 
which he thought codification was desirable and practicable. 

Reading the conclusion that even after codification had been 
accomplished adjudged cases must continue to be reported, he 
referred to two causes by reason of which he thought the reports 
have deteriorated. The first of -hese is the practice of the submis- 
sion of cases upon briefs and the discouragement of oral argument 
and the second is the practice of the judges of assigning the record 
of causes submitted on printed argument to one of the judges to 
look into and write an opinion without a previous examination of 
the record and arguments by the judges in concert. Both of these 
practices he condemned in the strongest terms. 

CODIFICATION. 

Speaking of codification, Judge Dillon in his address said : 

There are, I think, few ‘advocates of codification who share in 
Bentham’s extreme views ; but there are many who believe, myself 
among them, that a far less radical scheme—one more suited ‘* to 
human nature’s daily food,”’ is not only feasible but desirable, viz.: 
a thorough revision and systematic statement not of the whole law, 
but as far as it can be expediently done, of thelawon the great 
subjects which relate to the ordinary business and life of the 
people ; deducing and stating what is clear; removing what is 
archaic and obsolete ; settling what is doubtful or obscure, never 
losing sight of the old landmarks, sailing ever close to the shore, 
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using, whenever they will best answer the purpose, old conceptions, 
language and methods of classification, and making no changes in 
substantive law, except where it is demonstrably clear that change 
is improvement. 

Codification within these conservative limits has many advocates 
in England and in this country among lawyers and judges of ability 
and wide experience. 

Of the opponents of codification of the unwritten law in any 
form, some deny its practicability and some its expediency. Its 
practicability proceeds, in part, upon the truth so clearly expressed 
by Lord Mansfield, that ‘‘the law does not consist of particular 
cases, but of general principles, which are illustrated and explained 
by those cases.”’ 

The number of the cases is legion ; but the principles they estab- 
lish are comparatively few, capable, of course, of being thoroughly 
mastered, and capable also of direct and intelligible statement. 
The objection to the expediency of sucha performance, assuming the 
work to be thoroughly done by the ablest and fittest men in the 
profession, is that the freedom of growth of the unwritten law will 
thereby be arrested, and the inelasticity and imperativeness of the 
codified rule will work injustice, since the courts will be required 
to apply it in cases in which the facts and circumstances would 
take it out if the rule had not been cast in an inflexible statutory 
mould. 

There is some plausibility, but on the assumption that the work 
of codification is done in the spirit and manner I have indicated, 
there is little real force in the objections. In my view the codifier 
ought not to generalize any principle so that it could fairly apply 
to any other than the class of cases specially defined, and for which 
it was intended, to the end that the codified rule shall, unless pur- 
posely changed, be simply co-extensive with the settled uncoditied 
rule, which the courts have no more power to change or to refuse 
to apply in the uncodified, than in the codified state. If cases 
shall arise not within the rule, and not expressly provided for, they 
will be determined in the same manner as if no code existed. If 
mistakes shall be made, they can be speedily remedied by the 
legislature, which meets annually or bi-annually in all the states ; 
and by a standing provision for frequent legislative revision. <A 
rule could also be enacted that the code should be construed as a 
code of the common law of the state, and not strictly, like stat- 
utes in derogation of the common law. 

In course of time, each State will have, as the result of perma- 
nent statutes and the lengthened line of its own judicial decisions, 
a jurisprudence of its own so ample, that the necessity for going 
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beyond it will arise only in the novel and exceptional cases, which 
will justify and reward the labor. 

As the common law, happily, underlies substantially our whole 
jurisprudence, thereby giving it a general uniformity of character ; 
as the labor of examining the multitude of reports becomes more 
and more onerous to the busy practitioner or the equally busy 
judge; and as the character for learning and ability of many of 
the benches of shifting judges, is not such as to invest their judg- 
ments and decisions with special value, the combined result will 
be a tendency more and more to diminish the importance of the 
‘‘case lawyer,’’ and to make felt the importance of a knowledge 
of the great, living, fundamental principles of our law and equity 
systems, and to argue and decide causes with greater reliance 
upon these principles. We have happily reached at length, in 
law as in literature, the salutary stage, when, in the language of 
Dr. Johnson, ‘‘ no precedents can justify absurdity.” 





JAMES E. WATERS AND SARAH A. WATERS ADS. WILLISFORD DEY. 
(Ocean County Circuit Court.) 

Bond and Mortgage—Act of 1881— under the Act of 1881 to foreclose the mort= 
When mortgaged premises have been sold gage before suing on the bond. 
under a prior lien claim it is not necessary 

Action in covenant. Demurrer.argued at the September term, 
1884, of said court. 

Mr. A. C. Martin for demurrant. 

Mr. Thomas C. Curtis for plaintiff. 

The action herein is for the recovery of a deficiency on a special- 
ty bond executed by James E. Waters and Sarah A. Waters, the 
demurrants, on February ist, A. D. 1883, conditioned for the pay- 
ment of the sum of one thousand dollars and which bond was ac- 
companied by a mortgage dated on same day as said bond made by 
the same parties and for the same debt conveying lands at Point 
Pleasant, New Jersey, then belonging to Sarah A. Waters. 

A lien claim was filed December 10, 1883, against said land by 
one Sidney Herbert, making one James E. Waters, builder, and Sarah 
A. Waters owner, defendants, for material furnished in the erection 
and construction of a house erected on the land so mortgaged, the 
erection of which was commenced at a date prior to February 1, A. 
D. 1883 ; suit was instituted, judgment entered, and in due time 
the pr operty was sold under special jieri facias. 

At the sale there was realized money sufficient to pay the lien 
claimant and to pay on account of said mortgage $785.41 leaving a 
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deficiency of $214.59, and interest for the recovery of which the 
suit is brought. 

The defendants filed a demurrer and insist ‘‘ That the first pro- 
ceeding to collect said debt should have been by foreclosure of said 
mortgage as required by laws of 1881, and that the sale under the 
lien claim proceedings although acquired prior was not a foreclos- 
ure of the mortgage and a compliance within the meaning of the 
act of 1881.”’ 

Opinion by VAN SyYcKEL, J.: 

Thesale of the entire interest of Waters and wife under a lien claim 
prior to the mortgage which secured the bond sued upon, makes it 
unnecessary to institute foreclosure proceedings before suing on the 
bond. The act of 1881 does not apply to such a case—the object 
of that act clearly is to compel the mortgagee to exhaust his rem- 
edy against the land and to give the mortgagor an opportunity to 
redeem the property if it is sold under the foreclosure—in this 
case the land was effectually stripped of the lien of the mortgage by 
virtue of the sale under the lien and is nothing to sell under fore- 
closure. Manifestly the legislature did not intend to require the 
mortgage holder to institute and consummate an absolute futile 
proceeding. The objection is not well taken. 


McCULLOCH »v. HOPPER. 


(Passaic Circuit. Oct. 8, 1884.) 
{ Reported by Mr. Francis Scott.] 


Computation of Time— Statute of Limi- isto be computed from an event or an act 
tations.—When the time is to be computed _ the day is included. 
from a date the day is excluded, and when it 


Ruling on motion to non-suit. 

Before Drxon, J., and a jury. 

Money was collected on the foreclosure of a mortgage by 
defendant on June 6, 1878, and the defendant, having a claim 
against the plaintiff for legal services, applied the money col- 
lected towards the settlement of that claim. On June 6, 1884, the 
plaintiff sued the defendant for the money collected on June 6, 
1878. The defendant pleaded the general issue and the statute of 
limitations and gave notice of set off, and on the trial moved to 
non-suit on the ground that the statute of limitations was a bar to 
the suit. Judge Dixon discharged the jury for the day and the 
next day granted the motion to non-suit in the following words: 
‘*T find that the rule which I mentioned yesterday for the com. 
putation of time, that where the time is to be computed from a 
date the day is excluded, and when it is to be computed from an 
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event or an act the day is included, was promulgated as long as 
three hundred years ago in Clayton’s case, reported in 5 Coke, and 
from that time till after the American Revolution it was received, 
I think, without question, almost as the general rule. It went 
upon the idea that where you compute time from a date you take 
in no part of the day ; the day must be ended when you go from it. 
But when you compute time from an event or an act, a part of the 
day in which it happened must have followed, in all probability, 
the completion of the act or the event, so you have to take in 
part of the day in counting from the event. But the law not re- 
garding a day as divided into fractions, if you take a part of a day 
you take the whole of that day, referring the act to the beginning 
of the day, on the same principle that in former times anything: 
that occurred during a term of court was regarded as taking effect 
from the first day of the term. So an event occurring upon a day 
was regarded as occurring upon the beginning of the day ; the 
whole of that day was counted. That was the rule promulgated in 
the reign of Queen Elizabeth and recognized as the rule, 1 think, 
till after the American Revolution. 

Lately, however, the cases seem to be tending in the other direc- 
tion with reference to the computation of time from an event, and 
to go upon the idea that inasmuch as the law does not recognize 
fractions of a day, the day must be regarded asa single stroke of 
time, and when an event occurs upon a day it must be regarded as 
covering the whole day, commensurate with the day; that it cannot 
cover a mere fraction of the day, because the law does not recog- 
nize the fraction of a day, so that reckoning from that event is the 
same as reckoning from that day. This view of the rule was sanc- 
tioned in the English courts of chancery in Lester v. Garland, 15 
Vesey, 248, in the English Exchequer, in Webb v. Fairmaner, 3 M. 
& W. 473. It was approved also in the United States Supreme Court 
in Sheets v. Selden, 2 Wallace 177-189. The cases are quite fully col- 
lected and discussed in approval of the rule by Chief Justice Gray, 
in Bemis v. Leonard, 118 Mass. 

I do not think there is much to choose between these two rules 
with reference to the reasoning upon which they are based. It is 
generally regarded as being important that a rule when once settled 
should be adhered to, unless it is quite unreasonable or inconven- 
ient, and Iam not prepared to say therefore that I can see suffi- 
cient ground for disregarding the rule announced in 5 Coke and 
recognized from that time on for a couple of hundred years at 
least, and in this state our inclination is to accept the rules of the 
common law as they were recognized at the time of the. American 
Revolution, in preference to any subsequent decision of English or 
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state courts, unless the rule turns out to be unreasonable or incon- 
venient. 

So I have concluded that in accordance with the ancient rule I 
will treat this present case and will non-suit the plaintiff. But in 
view of the more recent decisions I will not regard the rule as at 
all settled in this state, for I find more of our own cases covering 
the matter, and I will allow to the plaintiff a rule to show cause 
why the new suit should not be set aside, and will certify that rule 
to the Supreme Court.”’ 





WILLIAM M. WELLING, ET AL., v. JASON CRANE, ET AL. 


(United States Circuit Court, Dist. of N. J. Opinion Filed Sept. 23, 1884.) 


Patents—Combination—Artificial Ivory. not an invention. 
The combination of Kaolin and Shellac is The combination in the proportions speci- 
not novel. Previous patents covered ‘‘ All fied in letters patent of Wm. Welling, No. 
Earths, dried or powdered, argillaceous 89,531, for an improved composition for arti- 
earths,” etc. These are equivalents of Kao- ficial ivory, does not produce any useful 
lin and the substitution of that for these is result. 


On Bill, Ete. . 

Messrs. Betis, Atterbury & Betts for complainant. 

Mr. Rowland Cox for defendant. 

Nixon, D. J.: This suit is brought to recover profits and dama- 
ges for the infringement of Letters Patent, numbered 89,531, dated 
April 27, 1869, and granted to William M. Welling, for an ‘* Im- 
proved composition for artificial ivory.”’ 

The defendants contend that the patent is void ; 1st, because it 
is wanting in novelty; 2d, because the specification is fatally de- 
fective and 3d, becanse the patent does not disclose an advance in 
the art. 

The patent is for a composition. The patentee claims that he has 
invented and made a new and useful compound resembling ivory. 
In the specifications he states that he uses of kaolin in fine powder 
about ten parts, by weight, to one part, by weight, of shellac, also 
finely ground. After intimately mixing these powders together, 
by sifting or otherwise, and adding, if desired, a small portion of 
gum camphor, he passes the product through heated rollers that 
molt the shellac and produce a plastic mass, which renders the 
union of the shellac and kaolin so intimate that the mass is homo- 
geneous, and when pressed into moulds, while still warm, has the 
appearance of ivory. Different colors of the article may be secured 
by adding any desired coloring matter with the kaolin and shellac. 

The new composition, for which the patent was granted, consists 
of a mechanical mix:ure of kaolin and shellac in certain definite 
proportions—the kaolin to give it body and the shellac to effect an 
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adhesion of the parts. The testimony shows that the use of these 
ingredients, in combination, was not new. A number of patents 
were exhibited to prove this. In some of them, kaolin is speciti- 
cally mentioned as a desirable body-giving agent, in connection 
with shellac to impart adhesiveness. In others ‘‘all earths, dried 
and powdered, finely powdered porcelain, or other baked earths,”’ 
“‘argillaceous earths,’’ and like descriptions of inert materials are 
designated ; and it will hardly be disputed that all of these sub- 
stances are equivalents of kaolin. It was no more invention to sub- 
stitute kaolin for any of these than to make door knobs of clay or 
porcelain instead of iron, brass, wood or glass, which had been 
previously used ; see Hotchkiss v. Greenwood, 11 How. 248 ; Smith 
v. Goodyear Co., 3 Otto 486. 

The only questions left in the case are, whether this combination 
in the proportions stated in the patent, produced any new and use- 
ful result ; and if so, whether the defendants have infringed by 
using it in these proportions? J think that both of these questions 
must be answered in the negative, and against the complainants. 

The weight of the evidence does not give support to the alleged 
value of the patented composition, except for poker checks and 
martingale rings. Itis not strong enough to be useful in the manu- 
facture of billiard balls, piano-keys, knife-handles, or any articles 
which are liable to be cracked or broken by coming in contact with 
Other substances 

It is also quite clear that the proportions mentioned in the patent 
do not yield the best results and that the patentee himself early 
abandoned their use. He says he does not remember when he quit 
using two parts of kaolin to one of shellac, but that he ascertained 
some years ago that in order to secure a more ivory-like appearance 
to the manufactured articles in making up the composition, he was 
obliged to reduce the quantity of kaolin and to substitute therefor 
‘© A lead ;’’ and that he varied the pruportions so much that in some 
cases he used equal parts of kaolin and shellac, and in others one 
part of shellac and from one and a quarter to one and three-quar- 
ters of kaolin and one part of ‘‘ A lead.”’ 

It does not appear that the defendants have adhered any more 
closely to the proportions of the patent than the patentee himself. 
After full consideration I am not ableyto give any construction to 
the claim of the patent, which will constitute them infringers, and 
the bill of complaint must be dismissed with costs. 














AMOS PALMATIER v. JOHN P. L. TILTON, ADMINISTRATOR DE BONIS NON. 


( Court of Chancery of New Jersey.) 


Specific Performance—Zvidence—Party 
in Representative Capacity.—This was a suit 
for specific performance brought against the 
administrator, de bonis non, of Wm. A 
Harvey, deceased. The contract was alleged 
to have been made with the complainant by 
Mr. Harvey’s executor who is now dead. 
An important part of the evidence relied on 


tween the deceased executor and the com- 
plainant. He said the executor had sold! 
him the land for $500, and that he had paid 
$25 and taken a receipt for it but had lost 
the receipt. He attempted to explain the 
loss of the receipt. Other witnesses were 
sworn to show that the receipt had been giv- 
en and to prove the agreement. 





to prove the contract was a conversation be- 


Mr. C. Robbins for complainant. 

Mr. W. H. Vredenburgh for defendant. 

THE CHANCELLOR after reciting the facts, and saying that the 
proof of the loss of the receipt was very unsatisfactory, proceeded 
as follows: But if it were conceded that the loss is sufficiently 
proved, the secondary evidence offered to establish the receipt is 
not sufficient for the purpose. The principal evidence on that head 
is the testimony of Amos Palmatier. He testifies to the giving of 
receipts and toits contents; but he is not a competent witness. 
W hile the sapplement of 1880, (P. L. 1880, p. 52.), to the act con 
cerning evidence provides that in all civil actions in any court of 
law or equity of this state, any party thereto may be sworn and ex- 
amined as a witness, notwithstanding any party thereto may sue 
or be sued in a representative capacity,’’ it also provides that the 
supplement shall not extend so as to permit testimony to be given 
as to any transaction with or statement by any testator or intestate 
represented in such action. _ It is true the testimony under consid- 
eration is not strictly within the language of theact ; for Mr. Allen 
was not the testator, but it is within its spirit and meaning. In 
Colfax v. Colfax, 5 Stew. Eq. 206, the prohibition was held to ap- 
ply to a case where heirs at law were sued for specific performance 
and it was there said that the proviso was intended to protect the 
estates of deceased persons against the substantiation of claims by 
the oaths of parties prosecuting or defending suits directly affect- 
ing the estate. Also that the object of the legislature in making 
the proviso was to guard against the injustice which would arise 
from want of mutuality in the exercise of the right to testify in 
one’s own behalf. 

While in this case Mr. Allen was not, as before remarked, the 
testator, he was his representative, clothed with power to dispose 
of his estate. All the evils tobe apprehended from permitting one 
who presents a claim against the estate of a decedent to substan- 
tiate it by his own testimony as to the statements of or his tran- 
sactions with the deceased, are to be apprehended from permitting 
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one who makes a claim to that estate based on the agreement of 
the deceased executor, to testify in his own behalf to the state- 
ments of, or his transactions with the executor in the matter. It 
must be held that the prohibition extends to such a case. The 
contrary construction would leave an estate which has been in the 
hands of a trustee who has died, subject to be charged by false al- 
legations of contracts of sale or other disposition or incumbrance 
to the disadvantage of those interested therein upon the mere oath 
of the claimant which there would be no means of controverting 
because of the death of the trustee. Striking out of the record 
the testimony of Amos Palmatier on the subject of the agreement, 
there is no proof to sustain it. 

The Chancellor discussed the evidence on this point and held 
that the contract was not sufficiently proved to warrant a decree 
for specific performance. The bill was dismissed. 























ANNA V. CAREY v. GEORGE CAREY. 
(In Chancery of New Jersey. Opinion Filed Sept. 8, 1884.) 
Ne Exeat—WMotion to Discharge—It is until the defendant has answered the bill. 


not the rule of the court that a motion to McDonough v. Gaynor, 3 C. E. G. 249, 
discharge a me exeat can not be entertained overruled. 














Bill for divorce. On motion for rehearing. 

Mr. B. C. Frost for the motion. 

Mr.,.J. EF. Dumont contra. 

THe CHANCELLOR: This is an application for the rehearing of 
an order advised by a Vice Chancellor refusing to entertain a 
motion by the defendant to dischargesa ne exeat issued against 
him and under which he was and still is in custody. The defend- 
ant has not answered the bill. | His application is founded on affi 
davits. The ground of the refusal to entertain the motion was 
that the writ having been served, the defendant cannot be dis- 
charged on affidavit but must answer. McDonough v. Gaynor, 3 
C. E. G. 249, is quoted as authority. | Chancellor Zabriskie there 
indeed laid it down as one of the settled rules of practice in courts 
of equity, as to the writ of ne exeat, that if the writ is served no 
subpoena is necessary, and the party cannot be discharged upon 
affidavit but must make answer. He cites Russell v. Asby, 5 Ves. 
98. It is quite obvious that sucha rule, if it existed, might pro- 
duce great hardship to defendants subjected to restraint under the 
writ unjustly obtained. Said Lord Eldon in Hannay v. McEntire, 
11 Ves. 54: ‘It (the writ) is a most dreadful weapon by which a 
malicious man may expose another, who has no intention of doing 
wrong, to great vexation.”? A rule which would deny to the de- 
fendant the privilege, not to say right, of appealing to the court to 




















342 THE NEW JERSEY LAW JOURNAL. 


discharge the writ until after he shall have answered the bill, 
would in some cases put it out of his power to seek relief for a long 
period of time and so give to the complainant a great and unjust 
advantage and ought not to exist. But such is not the rule. Lord 
Chancellor Rosslyn did indeed so hold in Russell v. Asby (1799), 
and in 2 Maddock’s Chancery Practice 230, on the authority of 
that case, it is said that the defendant having appeared must put 
in his answer and may then apply to set aside the writ, but in 
Hyde v. Whitfield, 19 Ves. 342 (1815), Lord Eldon entertained a 
motion to discharge a ne exeat on defendant’s affidavit. In Flack 
v. Holm, 1 Fac. & Walk. 414 (1820), the said chancellor held that 
the court might ascertain from the affidavits, (which in that case 
were put in on both sides,) whether the writ was properly granted 
or not; and in Grant v. Grant, 3 Russ. 598 (1827), on a prelim- 
inary objection founded on the above mentioned ruling in Russell 
v. Asby, he held that a defendant who was in custody upon a ve 
exeat might at any time apply to discharge the writ on affidavits 
showing that it had issued improperly. In Newland’s Chancery 
Practice p. 238, it is laid down that the writ may be discharged 
by the defendant on his satisfying the court by his answer or affi- 
davit that he has no intention of leaving the Kingdom, or that he 
is not indebted to the plaintiff. In Smith’s Chancery Practice p. 
551, it is said that a defendant in custody under a ne exeat is not 
bound to answer before he moves to discharge the writ. In Hoff- 

man’s Chancery Practice pp. 361, 362 and 363, it is laid down that 
when the defendant has given the prescribed security, or is in the 
custody of the sheriff he may move to discharge the ne ezeat, 
giving the usual notice of a special motion and that the motion 
may be made upon a want of equity appearing upon the bill itself, 
the insufficiency of the affidavit or allegation as to the party’s 
going abroad, upon the defendant’s answer or upon affidavits. 
The writer adds that everything which shows that the writ ought 
not to have been granted is a reason to discharge it, and that affi- 
davits may be read both in support of and against the motion 
to discharge the writ. See also 2 Dan. C. P. 1812. In this court 
in Parker v. Parker, 1 Beas. 105 (Chancellor Williamson), the de- 
fendant was permitted befure answer to question on affidavits the 
propriety of granting the writ. See also Kirrigan v. Kirrigan, 2 
McCart. 246, (Chancellor Green). In the case in hand the Vice 
Chancellor declined as before stated to hear the application because 
the defendant had not answered. This was erroneous. 














MORTON v. HIGGINS. 


(Court of Chancery of New Jersey.) 


Partnership—Priority of Firm Mortgage _ of the partners which existed before the land 
Over Individual Judgment.—Mortgage given _ was purchased, and a sheriff's sale made un- 
by partners on partnership real estate tose- der such a judgment after partnership debts 
cure a loan made to pay debts of the firm had been incurred is subject to the mortgage. 
takes priority over a judgment against one 


The firm of Morton and Higgins was created on March 1, 1882, 
for the manufacture and sale of stoves. On the same day they pur- 
chased real estate for a foundry necessary for the conduct of their 
business, taking the title in the individual names of both members 
of the firm. 

Several years before this purchase one George B. Greer docketed 
in the Supreme Court a decree for deficiency on a foreclosure 
against Mrs. Higgins, one of the parties. In August, 1883, Greer 
made a levy on Mrs. Higgins’ interest in the real estate above men- 
tioned and the sheriff advertised and sold it and executed a deed 
to Mr. Greer. In September, 1883, the firm became embarrassed, 
and in order to raise money to pay their debts they borrowed of 
the complainant $3,500, and gave a mortgage on the same real es- 
tate to secure the repayment of the loan. The mortgage was fore- 
closed and Greer filed an answer, and claimed that by reason of 
the sheriff's deed he was entitled to an undivided half of this prop- 
erty free of the lien of the mortgage. It was proved that the land 
was bought with the money contributed equally by each partner, 
and that this money was part of the sum agreed upon as the part- 
nership capital. 

Mr. J. Henry Stone for complainant. 

Mr. Jos. Alward for defendant Greer. 

Vick CHANCELLOR VAN FLEET on Sept. 13 stated his conclusions 
as follows: Under the authority of the case of Dyer v. Clark, 5 Met. 
562, as well as that of the Norwalk National Bank v. Sawyer, 38 
Ohio St. 339, I think the complainant’s mortgage, and also that of 
T. and R. Morton, are entitled to prevail over the title of Greer ac- 
quired under his judgment. 

The important principle established by Dyer v. Clark, and which 
I think should control the decision of this case, is stated as follows 
by Chief Justice Shaw : 

‘‘When real estate is purchased as part of the capital, whether 
by the form of the conveyance the legal estate vests in them as 
joint tenants or tenants in common, it vests in them, and their re- 
spective heirs, clothed with a trust for the partners, in their part- 
nership capacity, so as to secure the beneficial interest to them un- 
til the purposes of the partnership are accomplished. It follows, 
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as a necessary consequence, that such partnership real estate can- 
not be conveyed away and alienated by one of the partners alone, 
without a breach of such trust ; and that such a conveyance would 
not be valid against the other partner, unless made by one who 
had no notice, actual or constructive, of the trust. But, if a per- 
son knows that a particular real estate is partnership property of 
two or more; and he attempts to acquire a title to any part of it 
from one alone, without the knowledge or consent of the other, 
there seems to be no hardship in holding that he takes such title 


at his peril and on the responsibility of the person with whom he | 


deals.”’ 

The Chief Justice substantially says that no one can, by a con- 
veyance from one of the partners, acquire a valid title to land so 
held, unless he is a bona fide purchaser and a purchaser in order 
to be entitled to that character, according to the established doc- 
trine of that state, must not only have purchased innocently, but 
must also have paid his purchase money. If notice of the trust 
comes to him before the actual payment of the purchase money, 
though he may have secured its payment by a mortgage, he will 
hold the land subject to the trust. Haughwaut v. Murphy, 7 C. 
E. Gr. 531. It is clear that Mr. Greer is not entitled to the char- 
acter of a bona fide purchaser. He has paid nothing, and was not 
induced by anything that Mrs. Higgins did or omitted to do to 
change his position in the slightest degree. If he were allowed 
now to hold the undivided moiety of the partnership real estate 
against the partnership creditors, his tardiness in attempting to 
enforce his judgment would have the effect of working a very 
serious wrong against both the partnership creditors and the other 
copartner. Had he sued out execution and proceeded to enforce 
his judgment at once on the acquisition of title by the copartners, 
and before any debts were contracted by the firm, he would, by 
that course, have withdrawn the property which Mrs. Higgins in- 
tended to contribute to the firm and prevented it from being used 
as a basis of either business or credit by the firm. But he does not 
do this. On the contrary, he stands still until debts largely in ex- 
cess of the value of this particular part of the firm assets have been 
contracted, and then he attempts to take to himself, in satisfaction 
of a separate debt due to him from one of the members of the firm, 
nearly the whole of Mrs. Higgins’ contribution to the firm assets. 
If he is allowed to be successful he will withdraw one half of the 
firm assets from the reach of the creditors of the firm and compel 
the property of the other copartner to bear the whole burden of 
the firm debts. It would be difficult to characterize such a result 
by any other term than a fraud in law. Whatever may have been 
the motive or cause of his delay there can be no doubt of its effect: 
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it must work a serious wrong to the firm creditors and to the other 
copartner. The court cannot allow this to be done. 

The mortgage of the complainant and of T. & R. Morton are en- 
titled to prevail over the title of Mr. Greer. 


ABSTRACTS OF N. J, CHANCERY DECISIONS. 


JOHN C. BESSON, EX’R OF COX, ». CAROLINE COX. 

Before the Chancellor at his Chambers, Oct. 29th, 1884. 

A bill was filed to remove from a title the claim of dower of a 
person who claimed to be the widow of a testator. 

The answer did not distinctly. aver that the claimant had been 
married to the testator, but it contained an admission that she had 
claimed to be his widow and insisted that she was his widow. 

When the testimony was taken before the examiner evidence 
was offered to prove that she had been the wife of the testator. 
She herself was offered as a witness. Objection was made to this 
evidence as irrelevant, but the precise ground of the objection was 
not explained. The evidence was excluded by the examiner and 
no appeal was taken from his ruling. 

On the final hearing Mr. Besson insisted that it must be taken as 
established, that the defendant had not been married to the testator. 

Mr. Chapman replied that evidence on this point had been ex- 
cluded on the objection of the complainant. 

Mr. Besson said that it was excluded because it was irrelevant 
since the answer did not allege that she was married, and no issue 

vas taken on that point. 

The CHANCELLOR said that be thought the answer must be taken 
to assert the fact of marriage, that certainty to a common intent is 
sufficient in equity pleading and that since the complainant had 
excluded the evidence by his objection without pointing out the 
defect in the answer, he ought not now to be allowed to take ad- 
vantage of the absence of the evidence. 

He said also that it was doubtful whether the evidence of the 
claimant would be competent to prove a transaction between her 
and the testator. It was a question whether or not such a case 
comes within the act of February 25, 1880. The case was finally 
héard upon the facts agreed upon by counsel. 

In speaking of the proof of the marriage, the Chancellor referred 
to an old case in the year books in which this issue was made and 
disposed of in a summary manner by the Chancellor. 

The bill prayed to be relieved of a claim made by a supposed 
widow for dower. The matter came before the Chancellor and it 
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was said that she had never been the wife of the deceased. Her 
counsel answered that she had been married to him in Canterbury 
Cathedral. ‘‘ That is the issue,’’ said the Chancellor. ‘* Produce 
the witnesses.’’ 

Mr. Besson appeared pro se. 

Mr. Chapman for the defendant. 


CHURCH OF ST. FRANCIS OF ASSISIUM v. PEER A. HARGOUS. 
Mistake—Agreement set Aside. 


THE CHANCELLOR decided that the defendant should be allowed 
an opportunity to fulfill his contract according to hisand the com- 
plainant’s understanding of it; that is, to tender a satisfactory con- 
veyance to the complainant of the entire reversionary interest ; and 
it was Held, That if he did not do this within a reasonable time, 
the agreement should be set aside on the ground of mistake. The 
question of costs was reserved. 

Mr. J. H. Stewart for complainant. 

Mr. C. H. Corbin for defendant and defendant in pro. pers. 


ALLEN A. HILL v, THE MILLVILLE MUTUAL MARINE AND FIRE INSURANCE 
COMPANY. 


Mistake—Bill to Reform Policy of Insurance. 


The suit was brought to reform a policy of marine insurance for 
$2,000, dated November 8, 1879, issued by the defendant in favor 
of the firm of P. J. Nevius & Son upon the brig Huroclydon. 

The vessel was not owned by the firm but by the complainant 
who was a resident of Nova Scotia, and whose agents for the pur- 
pose of obtaining the insurance were P. J. Nevius & Son, 

The application in pursuance of which this, which was a third 
policy, was made by P. J. Nevius & Son to the same agent who 
had issued the previous policies. Application was made to him to 
renew the then existing policy which was in favor of the com- 
plainant. The written application was made out by him on a 
blank form furnished by the defendant. It stated that insurance 
was wanted on the brig by P. J. Nevius & Son, and it was signed 
by Daniel D. Baker for the applicant, the word ‘‘ applicant’’ being 
printed in the blank. 

The vessel was lost during the continuance of the policy. 

Proofs were made and delivered to the company through Baker, 
the agent, but the company refnsed to pay on the ground that P. 
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ABSTRACTS OF CHANCERY DECISIONS. 


J. Nevius & Son were not the owners of the vessel when the policy 
was issued. 

THE CHANCELLOR stated that the circumstances in connection 
with the making of the application showing the origin and nature 
of the mistake, and Held, That there shonld be a decree for the 
reformation of the substitution of the complainant’s name as the as- 
sured in place of P. J. Nevius & Son. He quoted from 2d Ameri- 
can Leading Cases, 5th Ed. p. 919, and said the cases cited fully 
sustain the author’s note, in their conclusion. The passage is as 
follows: ‘‘ Whatever the rule may be under ordinary circum- 
stances, it would seem clear that when the duty of preparing a 
policy is, as generally happens, assumed by theassurers, they can- 
not take advantage of the failure of the instrument to express any 
fact or circumstance that has been duly communicated by the insured 
and omitted through negligence or design by their officers or agents, 
and that the principle is the same where the error or misdescription 
occurs in the application or certificate which, though nominally pro- 
ceeding from the insured, is, in fact, prepared, or dictated by an 
agent of the company.” 

THE CHANCELLOR said, that, in the case in hand, there was no 
fraud ; that P. J. Nevius & Son did not intend to take out the pol- 
icy in their own name but in the name of the complainant, and 
they supposed they had done so. They neither represented that 
they were owners, nor asked for a policy intheirname. There was 
no misrepresentation or any mistake on the part of the complain- 
ant or his agent ; the mistake was the consequence of a blunder on 
the part of the company’s agent. 

THE CHANCELLOR cited on this point, Oliver v. Mutual Marine 
Insurance Company, 2 Curtis C. C. 277; The Phoenix Insurance 
Co. v Hoffheiner, 26 Miss. 645. 

Mr. W. B. Williams for complainant. 
Mr. J. H. Nixon for defendant. 





WOOLLEY, ASSIGNEE, v. OSBORNE, RECEIVER. 


Account—Jurisdiction—Statute of Limitations. 


Bill for account. 

This suit was brought by an assignee, the assignor now being 
dead, against the receiver of the estate of Samuel Down, and 
Down’s heirs, and next of kin and executors. The receiver was 
appointed to take care of Down’s property, here pending litigation 
in New York, as to admitting his will to probate. 

The defendants plead the statute of limitations, and by answer 
deny the execution of theagreement for sale. They deny also that 
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that there is any indebtedness from the estate of Downs to that of 
Jenkinson, but claim on the other hand that the latter is indebted 
to the former ina large sum. There had been mutual dealings 
between Down and Jenkinson, in which credit had been given on 
both sides. The question to be decided was, whether there should 
be an account or not. The items of the account are very numer- 
ous. The parties were acting in a representative capacity. 

THe CHANCELLOR: //eld, that the suit was properly brought 
in equity, especially since the defendants have not demurred but 
have pleaded and answered, citing, O’Connor v. Schlaight, 1st Sch. & 
Lef. 305; Porter v. Spenser, 2 Johns. Chy. 169. 

The Chancellor gave directions as to the manner of taking the 
account but declined to take it on this hearing. He also, Held, 
that the items were not subject to the operation of the statute of 
limitations, since there were mutual accounts, mutual credits 
founded on subsisting debts on the other side and an ample agree- 
ment at least for a set-off of such mutual debts. 

Mr. C. Robbins for complainant. 

Mr. W. H. Vredenburgh for defendant. 





MARY K. SMITH, BY HER GUARDIAN, v. BARKER GUMMERE, ET AL., ADMRS. 


Bill for Relief on Eaceptions to Master’ s Report. 
Some exceptions sustained and some overruled. Report sent 
back to master with directions to re-state account in accordance 
with the opinion. 


CUMINGS v. ROBBINS. 


Resulting Trust. 
Bill to obtain decree declaring that certain real estate in Middle- 
sex county, of which Robbins died siezed, is trust property. 
Held, That the property was not subject to a trust. Bill dis- 
missed but without costs. 


FIELD AGAINST WEST ORANGE. 


Bill to Quiet Title—Tazes. ° 

Bill to remove a cloud from the title by alleged encumbrance of 
sale for taxes made after the time limited by law for the continu- 
ance of the lien. 

Held, That the sale was void, and that the complainant is en- 
titled toa decree declaring that the tax deeds convey no title or 
interest in the land. 

The CHANCELLOR denied the insistment of the defendants, that 
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he ought to make a decree that the complainant should pay such 
taxes as ought to have been assessed, and he said that the Court of 
Chancery had no power to deal with those questions, citing Jewell 
against West Orange, 9 Stew. 403. 

Mr. J. W. Field in pro pers. 

Mr. J. W. Taylor for defendants. 


VAN HOUTEN ». POST. 


Bill for Construction of a Will and the Execution of a Power. 
Decree that the power be executed. 





WATSON v, JEFFREY. 


Bill to Quiet Title. 
Decree that the defendants have no title or interest, and that the 
complainant’s title be settled and established, with costs against 
answering defendants. 


KISSAM v. WEST ORANGE. 


Decision similar to that of Wield v. West Orange. 


—____~»—-—e—___— 


N, J, PREROGATIVE COURT ABSTRACTS, 


N THE MATTER OF THE ACCOUNT OF JACOB DISSENGER, GUARDIAN OF MARY 
DISSENGER. 


Guardian and Ward—Charge for support—On exceptions to ac- 
count. 

The ward was the step-child of the guardian and lived in his 
house until the death of her mother; after that she lived with his 
married daughter for forty weeks and he paid her board; then she 
was sent to the Soldiers’ Children’s Home and caused no further 
expense to her guardian. The guardian received from time to 
time money due her asa pensioner. This amounted in all to $960.73. 
He charged himself $959.93, and he charged her with board during 
the time she lived in his family and until she went to the Soldiers 
Children’s Home. 

Exceptions were taken to the account. 

Mr. W. P. Wilson for the exceptant. 

Mr. D. C. Allinson for the guardian. 

Tur Orpinary, Held, That the guardian was chargeable with 
all the sums collected besides interest with yearly rests, and that 
he was not entitled to charge the ward for her board and clothing, 
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during the time when she lived in his family as his child. Hestood 
in loco parentis while she lived with him, and in the absence of 
any promise by her after obtaining her majority he cannot 
recover the money paid for her board and clothing. Hag- 
gerty v. McCanna, 10C. E. Gr. 48. But heis entitled to recover 
for the money paid to his married daughter after the child ceased 
to live in his family and after she had become entitled to the pen- 
sion for her support. 

Exceptions sustained with costs and counsel fees out of his own 
funds. 


NotE—The decision in Schaedel v. Reiboldt, 6 Stew. 534, was similar to this except in 
the matter of fees and costs which were not charged against the guardian.—Epb. 





SHERMAN v. LANIER AND LANIER v. SHERMAN. 


Appeal from Essex Orphans’ Court. 

Order of Orphans’ Court affirmed excepting so much thereof as 
charges the accountant with the amount of the Cook loan and the 
decision of the trustee in connection therewith, and also the award 
of costs. 





DEY v. CODMAN, EXECUTOR OF ANTHONY DEY, DECEASED. 


Appeal from Orphans’ Court of Hudson County made upon the 
settlement of a final account. 
Decree of Orphans’ Court affirmed. 





PECK v. LOW. 
(New Jersey Supreme Court.) 


EHxamination of Defendant on Supplementary Proceedings. 

On motion upon Petition for Discovery. 

Upon a petition for discovery after execution returned unsatis- 
fied, an order was made for the examination of the defendant. The 
defendant having appeared for examination, he was asked about 
his real property in New York and his counsel instructed him not 
to answer the question. The examination was then adjourned in 
order to obtain the direction of the court. On Sept. 17, 1884, Mr. 
James O. Clark made a motion before Judge Scudder that the de- 
fendant be required to answer the question. Mr. John S. Apple- 
gate replied, insisting that the defendant could not be asked to dis- 
close property in another state. 

ScupDDER, J., on September 24th, decided that the question must 
be answered. He said that the statute relating to discovery upon 
execution must be construed liberally, citing Hurd, Receiver, v. 
City of Elizabeth, 11 Vroom 218. 
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VARIOUS TOPICS. 


MEMORIES OF RUFUS CHOATE. 


Judge Neilson’s book, which we mention- 
ed last month, contains many interesting 
reminiscences of Rufus Choate. Here are 
two of them: 

In the last conversation 1 had with the 
late Matt. H. Carpenter, Mr. Choate’s spec- 
ial studies with his books and without them 
were mentioned. Among other things, Mr. 
Carpenter said: “It was one of the efforts of 
Mr. Choate’s professional life to extend and 
perfect what he called a lawyer-like memory. 
In his view, a mere every-day memory, left 
to take care of itself, would not enable an 
advocate so to hold in mind as instantly to 
recall, for use, the facts disclosed in a long 
trial before a jury, and the name, appear- 
ance, and manner, the speech, too ready or 
too reluctant, of each witness examined.” 
He also said, ‘‘Mr. Choate had found that 
special kind of memory improved by reading 
fragments of authors on divers disconnected 
subjects. and recalling and repeating them 
after his books had been laid aside.” 

His power of memory was so marvelous 
and so useful that some further reference to 
it may be proper. The Law Reporter, in de- 
scribing the trial of the Phoenix Bank cases 
(1844., in which Mr. Webster and Mr. 
Choate were counsel for different defendants, 
has the following note: 

“In the course of the trial, and in a most 
exciting passage, when all the counsel ap- 
peared to be intent upon the case and noth- 
ing else, Mr. Webster wrote on a slip of 
paper the favorite couplet of Pope, and pass- 
ed it to Mr. Choate: 


‘**Lo, where Maeotis sleeps, and softly flows 
The freezing Tanais through a waste of snows.”’ 


Mr. Choate wrote at the bottom ‘‘ wrong.” 


“Lo, where Maeotis sleeps, and hardly flows 
The freezing Tanais through a waste of snows.”’ 


Mr. Webster rejoined ‘‘ right,” and offered 
awager. A messenger was dispatched for 
Pope, when it appeared that the present 
Senator (Choate) had the advantage of his 
predecessor (Webster), and was right. Mr. 
Webster gravely wrote on the copy of Pope, 


‘* Spurious edition,” and the subject was 
dropped. All this while the spectators were 
in the full belief that the learned counsel 
were in earnest consultation on some difficult 
point of law. 


JUDGE NIXON ON DEFALCATION 
IN NATIONAL BANKS. 


At the opening of the September Term of 
the U. S. District Court, Judge Nixon in his 
charge to the Grand Jury, made the follow- 
ing observation with reference to the New 
Brunswick Bank: 

‘* There is a melancholy event which has 
recently come to light in the neighboring 
city of New Brunswick which demands a 
passing notice. The community has been 
shocked by the exposure of startling defal- 
cations in the National Bank of New Jersey, 
located there. The bank officers entrusted 
with the management of large pecuniary af- 
fairs have proved faithless to their trust. 
The National Banking system is a creation 
of the General Government, organized in the 
midst of civil strife, as an aid to the govern- 
ment in suppressing a great rebellion. It has 
furnished ia times of peace the best circula- 
ting medium which the people of this coun- 
try have ever had ; and when honestly ad- 
ministered these national banking institu- 
tions are a blessing and help to the commu- 
nity. To secure honest administration, the 
Congress of the United States has enacted 
severe penalties against all violators of the 
law. Section 5,209 of the Revised Statutes 
contains the following provisions: (The 
Judge here quoted the section in full impos- 
ing from five to ten years on offenders). 
Continuing the Judge said: ‘It may 
be that all the culpable officers of this 
corporation have escaped human penalties 
by taking their lives in their own hands. It 
will be your duty to make vigilant inquiry, 
and if you find that any officers are remain- 
ing, who have abused their trust, and are 
liable to punishment, you will, without fear 
or favor, present the offenders to the court 
for trial.” 


(361) 
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THE ADULTERATION OF MILK. 


In State v. Breece in the Salem Quarter 
Sessions, Qct. 22d, Judge Reed charged the 
jury in regard to the meaning of the act 
“For the Prevention of the Adulteration 
and to Regulate the Sale of Milk,” March 
14, 1882. He said that the standard of pure 
milk must be taken to be that fixed by the 
Legislature, viz: milk containing 12 per 
cent. of solids. That the question was not 
whether the milk was in fact adulterated 
but whether the analysis showed less than 
twelve per cent. and whether it was accurate. 
He refused to charge that the jury must be- 
lieve from the weight of the evidence that 
the milk contained less than I2 per cent. or 
they must return a verdict ot not guilty. We 
are indebted to Mr. Flanders for a copy of 
the charge, but have not room for it in the 


present number. 


BOOK NOTICES. 

THE AMERICAN LAW OF TAXATION as de- 
termined in the Courts of Last Resort in 
the United States, by Robert Desty ; vol. 
il. St. Paul: West Publishing Co. 1884. 
This volume completes the wark and con- 
tains a full index, and also an appendix of 
decisions so recent as not to have been put 
in the body of the book. These two vol- 
umes form a very comprehensive digest of 
The 


whole subject is minutely subdivided and 


the cases on taxation and assessment. 


under each topic Mr. Desty has stated con- 
cisely the principle of law which he believes 
is to be deduced by the cases and then illus- 
trates and establishes it by very brief state- 
ments of the rulings of the courts in many 
cases. These statements are too concise; 
the cases are cited and not discussed; and the 
result is not satisfactory as a discussion of 
principles, but it is very valuable for refer- 
ence to all the cases. 

We found fault with the first volume for 
omitting all reference to the course of decis- 
ion in New Jersey on the subject of assess- 
ments. We find that the New Jersey cases 
are referred to in the second volume, but the 
difference in principle between these cases 
and those of some other States is not pointed 
out. 
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ODDS AND ENDS. 


As a matter of fact there is and always will 
be a good deal of difference in the degrees 
of respect paid both by swearers and swear- 
ers to an oath, and the forms with which it 
should be accompanied. For instance, we 
were once told of an old clerk at Judge’s 
Chambers—we are talking of the Rolls Gar- 
den days—who, in order to guard against 
the fraud of those solicitors’ clerks who, to 
their shame, were in the habit of taking ad” 
vantage of his purblindness to “‘ plant” bad 
shillings on him to pay for the stamps on 
their affidavits, used to administer the oath 
in this way: ‘* Take the book in your right 
‘and. You swear that this is your name and 
’andwriting, that the contents of this your 
affidavit are true, and that this shilling isa 


good one, so help you God.” 


Was a legal contemporary perpetrating, or 
attempting to perpetrate, a clumsy joke, 
when it inserted just under an advertisement 
of a new text book on Real Property, another 
affiche announcing that ‘‘ The best price for 
waste paper is to be obtained at Mills, 

, of e 

The following bit of satire on legal phrase 
ology has been going the rounds of the law 
magazines, but it is needed in New Jersey 
as much as anywhere. ‘The Ohio Law Jour 
nal is responsible for it : 

Ifa man would, according to law, give to 
another an orange, instead of saying ** I give 
you that orange,” which one would think 
would be what is called in legal phraseology, 
‘fan absolute conveyance of all right and 
title therein,” the phrase would run thus: 
‘“*T give you all and singular my estate and 
interest, right, title, and claim advan- 
tage of and in that orange, with all its rind 
skin, juice, pulp and pips, and all right and 
advantage therein, with full power to bite, 
cut, suck and otherwise eat the same, or give 
the same away, as fully and effectually as I, 
said A. B., am now entitled to bite, cut, suck, 
or otherwise eat the same orange, or give the 
same away with or without its rind, juice, 
pulp and pips, anything heretofore, or here- 
after, or in any other deed or deeds, instru- 
ment or instruments, of what nature or kind 
soever, to the contrary in anywise notwith- 


standing.” 


and 





